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Finnish Arbitration Act (23 October 1992/967)  
 

Comments of the Secretariat of 
the United Nations Commission on International Trade Law (UNCITRAL) on the 

basis of the unofficial translation from Finnish provided by the Finland Arbitration 
Institute 

 

 

Executive Summary 
 
It is highly recommended that Finland undertake a modernization of its legislation on 

domestic and international arbitration, and preferably base its provisions for international 
arbitration on the UNCITRAL Model Law on International Commercial Arbitration (“Model 
Law”) so as to ensure full compliance of the legislation with the New York Convention to 
which Finland is a Party as 156 other jurisdictions throughout the world. This would be 
crucial in promoting arbitration as an efficient means of resolving commercial disputes in 
Finland. 

 
(1) UNCITRAL Model Law on International Commercial Arbitration (“Model Law”) 

 
1. The Model Law is designed to assist States in reforming and modernizing their laws 
on arbitral procedure, so as to take into account the particular features and needs of 
international commercial arbitration. It covers all stages of the arbitral process from the 
composition and jurisdiction of the arbitral tribunal to the termination of the proceedings, 
including important issues such as the extent of court intervention. It reflects a worldwide 
consensus on key aspects of international arbitration practice and has been accepted by 
States of all regions and of different legal and economic systems. 
 
2. Adopted in 1985, the Model Law was amended in 2006, particularly with regard to 
Articles 1 (2), 7, and 35 (2).  A new Chapter IV A was added to replace Article 17 and a new 
Article 2 A was adopted. For example, the revised version of Article 7 is intended to 
modernise the form requirement of an arbitration agreement to better conform to 
international contract practices. The newly introduced Chapter IV A establishes a more 
comprehensive legal regime dealing with interim measures, and their enforcement, in 
support of arbitration. 
 
3. For more information about the Model Law and its status, please see link. A digest of 
case law on the Model Law is also available at link.  

   
 

(2) Finnish Arbitration Act (23 October 1992/967) 

4.  The Finnish Arbitration Act is structured in a way to set out a main regime for 
arbitration taking place in Finland – including on the setting aside and enforcement of  
awards rendered in Finland – and a separate regime for recognition and enforcement in 

http://www.uncitral.org/pdf/english/texts/arbitration/ml-arb/07-86998_Ebook.pdf
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration.html
http://www.uncitral.org/pdf/english/clout/MAL-digest-2012-e.pdf
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Finland of arbitral awards rendered in a foreign State. Therefore, the applicable regime is 
determined according to the criterion of  the seat of arbitration. 
 
5.  There is no provision referring to the international character of the arbitration (like 
in article 1(1) and 1(3) of the Model Law). Since it is possible for an arbitration taking place 
in Finland to be “international”, one may therefore interpret the Finnish Arbitration Act as 
making no difference between domestic and international arbitration as long as the seat is 
located in Finland.  However, as regards international arbitration, enforcement of awards 
sought before Finnish Courts will be subject to different rules depending on whether they 
were rendered in Finland or not. This can lead to legal uncertainty, forum shopping or 
abuses. Parties will prefer a seat known as being in line with the international uniform 
regime of enforcement and therefore Finland may lack attractiveness as a seat of 
arbitration.   
 
6. The first regime (sections 2 to 50) is divided into thematic parts with the following 
headings:  
- arbitration agreement (sections 2 to 6); 
- arbitrators (sections 7 to 20); 
- proceedings (sections 21 to 30); 
- arbitral award (sections 31 to 39); 
- null and void arbitral awards (section 40); 
- setting aside arbitral awards (sections 41 and 42); 
- enforcement of arbitral awards (sections 43 to 45); 
- costs of the arbitration (sections 46 to 49); 
- competent court (section 50) 
 
The second regime is one separate part with the heading “arbitration in a foreign State” 
(sections 51 to 55). 
 
7.  As a preliminary general remark and a matter of drafting, it may be useful to 
envisage a revision of some of the headings chosen as subdivisions of the law as they appear 
not to match completely the substance contained therein. They can be misleading for the 
reader since each part does not always include provisions on important issues related to the 
heading. For example, the Finnish Arbitration law lacks : 
- definitions and rules of interpretation (corresponding to article 2 of the Model Law); 
- a provision on the receipt of written communications (article 3 of the Model Law) and on 
the waiver of right to object (article 4 of the Model Law);  
- an updated definition of the arbitration agreement (article 7 of the Model Law) (see below 
paras 9 to 12); 
- a provision on the competence of arbitral tribunal to rule on its own jurisdiction (article 16 
of the Model Law); 
- provisions on interim measures and preliminary orders (article 17 of the Model Law); 
- a provision on equal treatment of parties (article 18 of the Model Law);  
- provisions on hearings and written proceedings (article 24 of the Model Law); and 
- provisions on the default of a party (article 25 of the Model Law). 
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8. Detailed observations on each of the two regimes in the Finnish Act as compared to 
the Model Law are set out below. 
 
 

I. Arbitration with the seat in Finland  
 
Provisions defining the arbitration agreement - sections 2, 3 and 4  
 
9.  As mentioned above, the Finnish Arbitration Act does not contain one specific 
provision which could be qualified as a definition of the arbitration agreement. Some 
elements of a definition are to be found in three different sections (sections 2, 3 and 4)1 
and, unlike articles 7(4) and 7(5) of the Model Law, the Finnish arbitration law does not 
provide for the possibility of an arbitration agreement in electronic form or in statements of 
claim or defence. It includes, instead, outdated references to telegrams or telexes.  
 
10. The existence of an arbitration agreement will play a role in determining the 
arbitrator’s jurisdiction, it is therefore important to know exactly “what” is an arbitration 
agreement and one clear definition does best achieve this goal. The topic of the form is also 
of great importance because if the parties have agreed to arbitrate, but they entered into 
the arbitration agreement in a manner that does not meet the form requirement, any party 
may have grounds to object to the jurisdiction of the arbitral tribunal. 

11.  The Model Law offers two options for a provision defining the arbitration 
agreement. In its initial version of 1985, it provided with an article on the definition and 
form of the arbitration agreement (article 7) which closely followed article II (2) of the New 
York and its requirement that an arbitration agreement be in writing. It was then pointed 
out by practitioners that, in a number of situations, the drafting of a written document was 
impossible or impractical. In such cases, where the willingness of the parties to arbitrate 
was not in question, the validity of the arbitration agreement should be recognized. For that 
reason, article 7 was amended in 2006 to better conform to international contract practices. 
The current version of the Model Law therefore reflects two different approaches on the 
question of definition and form of arbitration agreement.  

12.  In that regard, Sections 2 to 5 of Finnish Arbitration Law do not correspond to any of 
the options suggested by the Model Law. Without necessarily following the wording of the 
Model Law, it is recommended to have one specific provision to define the arbitration 
agreement which will be of significant relevance for the judge(s) or the arbitrator(s) in the 
assessment of whether the parties gave their consent to submit their existing or 
forthcoming dispute to arbitration (in particular, see first paragraph of the first option of 
article 7 of the Model Law or the second option of article 7 ). It can also benefit arbitration 

                                                           
1
 The first sentence of section 2 defines the subject matter that could be settled by arbitration: namely civil or 

commercial matter. While this sentence refers to the scope of application of the law, the following sentence 
provides that future disputes can be settled by arbitration. Section 3 deals with the form of the arbitral 
agreement: the written form is retained. Its second paragraph describes what “written form” stands for. The 
third paragraph provides that the arbitration clause is in written form if a written document as defined in 
paragraph 2 refers to the document containing this arbitration clause. Section 4 does not have an equivalent in 
the Model Law and provides for a list of specific agreements which can contain an arbitration clause 
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practice in Finland if the Law takes into account the international contract practices and the 
increasing use of electronic means.  
 
Extent of Court intervention, Court authority for certain functions, substantive claim 
before a court 
 
13. The extent of court intervention and the assistance that judicial courts can provide 
to the arbitral tribunal are set out in articles 5 and 6 of the Model Law; the general principle 
being that there shall be no court intervention (article 5) except in some specific cases 
(article 6). Article 8 of the Model Law provides for the obligation of the “court before which 
an action is brought in a matter which is the subject of an arbitration agreement” to refer 
the parties to arbitration, if so requested by a party, unless the court finds that the 
arbitration agreement is “null and void, inoperative or incapable of being performed”. 
Article 9 of the Model Law provides for the possibility for a party to seize a court to be 
granted an interim measure of protection.  
  
14. The issues are presented differently by the Finnish Arbitration Act, since it does not 
contain a general principle excluding court intervention. The sections dealing with these 
issues are sections 5 and 6, 17 and 50. 
 
15.  Sections 17 and 50 provide for the specific cases where the court shall intervene and 
determine which court is competent (assistance in the appointment of arbitrator(s), validity 
of the arbitration agreement); they would correspond to article 6 of the Model Law.  
 
16. Section 5(1) has a very similar wording to article 8 of the Model Law except for the 
last part on the defective characteristics of the arbitration agreement which would justify 
the court’s jurisdiction. The absence of this part of the provision would suggest that, in any 
case and even if the arbitration agreement is invalid, the court shall refer the parties to 
arbitration if so requested by a party. This is clearly problematic as it is first in contradiction 
with article II(3) of the New York convention and may lead to denial of justice.2 
 
17.  In addition, section 5(1) clearly contradicts section 6 which provides for 3 cases 
where, despite the existence of an arbitration agreement, a party can submit its claim 
before a court. Our understanding of this provision is that a party can seize a court if the 
other party : 
(a) refuses to refer the subject matter to arbitration,  
(b) fails to appoint an arbitrator,  
(c) fails to pay its share of the advance costs.   
This provision is unusual, as it gives a party opportunities to refer a dispute to court despite 
the existence of a valid arbitration agreement. It brings uncertainty as to whether 
arbitration can proceed where a party is not willing to participate.  
 
18. For the sake of clarity and legal certainty, it is recommended to envisage a revision 
of sections 5 and 6. 
 
                                                           
2
 In the event of an invalid arbitration agreement, it is to expect that an arbitral tribunal will decline its 

jurisdiction.  
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Appointment of arbitrators 
 
19. The Model Law contains a chapter covering the issues related to the composition of 
the arbitral tribunal. Indeed in chapter III, articles 10 to 15 deal with the number of 
arbitrators, the appointment of arbitrators, the grounds for challenge, the challenge 
procedure, the failure or impossibility to act and the appointment of a substitute arbitrator. 
All these topics are addressed in the Finnish Arbitration Act  (sections 7 to 11 and 13 to 15), 
however not all issues hereto related are addressed as in the Model Law.3 
 
20.  It is to be noted that section 12, which deals with the commencement of the 
procedure, could be placed in the relevant part further down in the Act.   
 
21.  For the sake of simplification, it is generally recommended to clarify the meaning of 
certain provisions and rearrange the sequencing of the provisions related to the 
composition of the arbitral tribunal. For instance, the provisions on court assistance in the 
particular matter of appointment of arbitrators could be gathered in one single section. 
 

Jurisdiction of the Arbitral tribunal  

22.  The Finnish Arbitration Act does not address the question of the jurisdiction of the 
arbitral tribunal.  

23. Article 16(1) of the Model Law adopts the two important principles of “Kompetenz-
Kompetenz” and of separability or autonomy of the arbitration clause.  

24. “Kompetenz-Kompetenz” means that the arbitral tribunal may independently rule on 
the question of whether it has jurisdiction, including any objections with respect to the 
existence or validity of the arbitration agreement, without having to resort to a court. 
Detailed provisions in paragraph (2) require that any objections relating to the arbitrators’ 
jurisdiction be made at the earliest possible time. Separability means that an arbitration 
clause shall be treated as an agreement independent of the other terms of the contract. As 
a consequence, a decision by the arbitral tribunal that the contract is null and void shall not 
entail ipso jure the invalidity of the arbitration clause.  

25.  The competence of the arbitral tribunal to rule on its own jurisdiction (i.e. on the 
foundation, content and extent of its mandate and power) is, of course, subject to court 
control. Where the arbitral tribunal rules as a preliminary question that it has jurisdiction, 
article 16 (3) allows for immediate court control in order to avoid waste of time and money. 
However, three procedural safeguards are added to reduce the risk and effect of dilatory 
tactics: short time-period for resort to court (30 days), court decision not appealable, and 

                                                           
3
 The issues covered by these provisions are the following: number of arbitrators (section 7), requirements to 

act as an arbitrator (section 8), impartiality and independence (section 9), grounds for challenge (section 10), 
challenging procedure (section 11), appointment of the chairman (section 13), appointment of a substitute 
arbitrator (section 14), failure to appoint one of the arbitrators (section 15), failure to appoint a sole arbitrator 
(section 16), court assistance in appointing an arbitrator (section 17), removal of an arbitrator (section 19). 
Following articles of the Model Law do not have a corresponding provision in the Finnish Arbitration Act: 7-1, 
7-3, 7-4, 7-5, 8-2, 10-1, 11-2, 11-4, 11-5, 13-3, 14-2. 
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discretion of the arbitral tribunal to continue the proceedings and make an award while the 
matter is pending before the court.  

26.  Given the importance of the aforementioned principles, it is recommended that the 
inclusion of corresponding provisions in the Finnish Arbitration Act be considered.  
 
Interim measures 
 
27.  When the Model Law was amended in 2006, an entire chapter was added on interim 
measures and preliminary orders so that it would contain a precise and comprehensive 
regime on this topic given the fact that the effectiveness of arbitration frequently depends 
upon the possibility of enforcing interim measures. An important innovation lies in the 
establishment (in section 4) of a regime for the recognition and enforcement of interim 
measures, which was modelled, as appropriate, on the regime for the recognition and 
enforcement of arbitral awards. 
 
28. As mentioned earlier (para. 7 above), the Finnish Arbitration Act does not include 
provisions on the interim measures granted by the arbitral tribunal. In the part on the 
arbitration agreement, the second paragraph of section 5 sets out the possibility for a court 
or another authority to grant interim measures before or during the arbitral proceedings. In 
case of a revision of the Finnish Arbitration Act, it is recommended to consider adding rules 
on interim measures granted by the arbitral tribunal as in the Model Law.  
 
Conduct of arbitral proceedings 
 
29. In the Model Law, Chapter V provides the legal framework for a fair and effective 
conduct of the arbitral proceedings. It is observed that on this matter, the Finnish 
Arbitration Act (sections 21 to 29) follows to a great extent the wording of the Model Law. 
The differences shall be highlighted below.  
 
30. Article 18 of the Model Law, which sets out fundamental requirements of procedural 
justice, and article 19 on the rights and powers to determine the rules of procedure, express 
principles that are central to the Model Law. While it seems clear that the Finnish 
Arbitration Act also provides for the autonomy of the parties in determining the rules of 
procedure in section 23, there may be room for improvement as regards the inclusion of 
fundamental requirements of procedural justice. Indeed, section 22 which states: “the 
arbitral tribunal shall give the parties sufficient opportunity to present their case” does not 
refer to the principle of equal treatment of the parties.  
 
31. For the description of the commencement of the proceedings, section 21 refers the 
reader to section 12. As noted above (see para. 20 above), it is recommended to simply 
move down section 12 to section 21.  

32. Finally and as mentioned earlier (para. 7), the Finnish Arbitration Act does not 
include provisions on the hearings and the written proceedings, nor on the default of a 
party (articles 24 and 25 of the Model Law), which are all relevant practical issues related to 
the procedure. For instance as regards the default of a party, provisions empowering the 
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arbitral tribunal to carry out its task even if one of the parties does not participate are of 
considerable practical importance. As experience shows, it is not uncommon for one of the 
parties to have little interest in cooperating or expediting matters. Such provisions therefore 
provide international commercial arbitration with the necessary effectiveness, within the 
limits of fundamental requirements of procedural justice. It is therefore recommended to 
envisage such addition should the Finnish Arbitration Act be revised. 

 
Making of award and termination of the proceedings 
 
33. Section 30 of the Finnish Arbitration Act deals with the termination of the 
proceedings (equivalent to article 32 of the Model Law) and is placed at the end of the part 
of the law on the conduct of the proceedings. One could question this place and suggest to 
move it to the following part on the award.  
 
34. When comparing Chapter 6 of the Model Law (Making of award and termination of 
the proceedings) with section 31 to 39 of the Finnish Arbitration Act, it was noted that the 
latter did not provide for:  
-  a way to determine the applicable law if the party have not made a choice (article 28(2) of 
the Model Law),  
- the possibility for an arbitral tribunal to decide as an amiable compositeur (article 28(3) of 
the Model Law),  
- the importance of the usages of the trade in determining the rules applicable to the 
dispute (article 28(4) of the Model Law), 
- the requirement that the award shall state the  reasons upon which it is based 
(article 31(2)). 
  
35.  Other minor differences were observed on the settlement (section 33) and on the 
decision-making process by a panel of arbitrator (section 32)    
 
Recourse against an award rendered in Finland  
 
36.  The Model Law allows only one type of recourse, to the exclusion of any other 
recourse regulated in any procedural law of the State in question. The Finnish Arbitration 
Act provides for specific rules enabling a recourse against awards (domestic and 
international) rendered in Finland, without specifying whether it shall be the only recourse 
possible. 
 

- Grounds for setting aside 
 
37. The rules on setting aside as a recourse against an arbitral award rendered in Finland 
are set out in section   41 and 42 of the Finnish Arbitration Act. The first paragraph of 
section 41 provides for a list of four grounds: the arbitral tribunal exceed its authority, an 
arbitrator was not properly appointed, an arbitrator could have been challenged, a party 
was not given a sufficient opportunity to present its case. The third paragraph deals with 
the time limit to apply for the setting aside (3 months after receipt of the award) and 
specifies the starting point of the time limit when the request is made under section 38 
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and  39 (on correction of the award and supplementary award). Section 42 deals with the 
procedural effects of such an application and differentiates it with the application to have 
an award declared null and void (see below).  
 
38. A comparison was made between Section 41 and article 34(2) of the Model Law 
which lists exhaustively the grounds on which an award may be set aside. This list essentially 
mirrors that contained in article 36(1) (on the ground for refusing recognition or 
enforcement).4 The grounds are set out in two categories: 
- grounds which are to be proven by one party are as follows: lack of capacity of the parties 
to conclude an arbitration agreement; lack of a valid arbitration agreement; lack of notice 
of appointment of an arbitrator or of the arbitral proceedings or inability of a party to 
present its case; the award deals with matters not covered by the submission to 
arbitration; the composition of the arbitral tribunal or the conduct of arbitral proceedings 
are contrary to the effective agreement of the parties or, failing such agreement, to the 
Model Law. 
- grounds that a court may consider on its own initiative are as follows: non-arbitrability of 
the subject-matter of the dispute or violation of public policy (which is to be understood as 
serious departures from fundamental notions of procedural justice). 
  
39.  There is no doubt that on that particular topic, the Finnish Arbitration Act is not 
conformed to the Model Law and the New York Convention.  
 

- Grounds for refusing enforcement  
 
40.  As mentioned above, the grounds for enforcement under the Model Law (article 36) 
are the same as the grounds for setting aside an award. In Finnish Arbitration Law, 
section 44 provides that the award shall not be enforced in two cases:   
(a) if the award is set aside under section 41, that is to say under the four specific grounds 
listed above (see paragraph 37 above) or  
(b) if the award is declared “null and void” following an application under section 40.  
 
41.  Section 40 of the Finnish Arbitration Act provides for 4 cases where the arbitral 
award shall be null and void which are : non-arbitrability of the subject matter, violation of 
public policy, the  award is unclear of incomplete, formal irregularity.  

42.  As a consequence, under Finnish Law, there would be in total 8 grounds for refusing 
the enforcement of an award rendered in Finland. There is no doubt that on that topic, 
again, the Finnish Arbitration Act differs from the Model Law which reflects the significant 
policy decision that limited grounds should apply to setting aside of an award at the place of 

                                                           
4
 This list is taken from article V of the New York Convention on Recognition and Enforcement of Foreign 

Arbitral Awards.  Although the grounds for setting aside as set out in article 34 (2) are almost identical to those 
for refusing recognition or enforcement as set out in article 36 (1), a practical difference should be noted. An 
application for setting aside under article 34 (2) may only be made to a court in the State where the award was 
rendered whereas an application for enforcement might be made in a court in any State. For that reason, the 
grounds relating to public policy and non-arbitrability may vary in substance with the law applied by the court 
(in the State of setting aside or in the State of enforcement) 
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arbitration, and that similar limited grounds should apply at the stage of enforcement of an 
award, in line with the New York Convention. 

 
II. Arbitral awards rendered in  foreign States 

 
Recognition 
  
43.  Sections 52 of the Finnish Arbitration Act sets out the following requirements for a 
foreign award to be recognised in  Finland:  
(a) the arbitration agreement must comply with the definition of sections 3 and 4 
(b) the award shall not be contrary to the public policy of Finland. 
  
44.  In addition, section 53 sets out the lists of grounds under which recognition shall be 
refused:  
(c) lack of capacity of the defendant to conclude the arbitration agreement;  
(d) no proper representation of the defendant at the conclusion of the arbitration 
agreement 
(e) lack of a valid arbitration agreement under the applicable law to it; 
(f) lack of notice of appointment of an arbitrator to the defendant or of the arbitral 
proceedings or inability of the defendant to present its case;  
(g) the arbitral tribunal has exceeded its authority 
(h) the composition of the arbitral tribunal or the conduct of arbitral proceedings are 
contrary to the effective agreement of the parties or, failing such agreement, to the Law 
of the State where the arbitration took place 
(i) the award has not yet become binding on the parties/ has been declared null and void/ 
has been set aside/ has been suspended in the foreign State it has been made. 
 
45.  As mentioned above, under the Model Law, the six grounds for refusing recognition 
are the same as for setting aside and for refusing enforcement: they reflects article V of the 
New York Convention. The Finnish Arbitration Act sets out nine grounds under which 
recognition can be refused to a foreign award. Although some of them have a wording 
similar to the Model Law (see highlighted parts here above), there is no doubt that the 
Finnish Arbitration Act does not conform to the Model Law and the New York Convention. 
 
Enforcement 
 
46.  Unlike the Model Law, section 55 of Finnish Arbitration Act does not provides for 
grounds to refuse enforcement which would be identical to grounds for refusing recognition 
or to the grounds set out by the Model Law. Indeed, this section provides that : 
- before enforcing a foreign award the court shall give the defendant the opportunity to be 
heard 
- the court may adjourn its decision on enforcement if the defendant claims that it seized a 
court in a different jurisdiction to have the award declared null and void/ set aside or 
suspended.   
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47.  Again the requirements for enforcing foreign awards are totally different than those 
provided by the Model Law.      

 

(3) Concluding Remarks 
 

48.  The form of a model law was chosen as the vehicle for harmonization and 
modernization in view of the flexibility it gives to States in preparing new arbitration laws. 
Nevertheless, States are encouraged to make as few changes as possible when 
incorporating the Model Law into their legal systems. Efforts to minimize variation from the 
text adopted by UNCITRAL are also expected to increase the visibility of harmonization, thus 
enhancing the confidence of foreign parties, as the primary users of international 
arbitration, in the reliability of arbitration law in the enacting State.  

49.  While the Model Law was designed with international commercial arbitration in 
mind, it offers a set of basic rules that are not, in and of themselves, unsuitable to any other 
type of arbitration. Therefore, the recommendation would be to update the Finnish 
Arbitration Act and to follow more closely the Model Law, which contains carefully drafted 
provisions and provide well-known procedural tools that are familiar to international 
practitioners. It would be also useful to consider the addition of definitions and important 
principles. 

50.  Finally, it is advisable to align the rules on recognition and enforcement with the 
New York Convention to which Finland is a Contracting State, and to adopt consistent 
provisions for the setting aside of an award. To that effect, the Model Law provides a clear 
and acceptable model for the provisions covering these issues.  

Secretariat, 
United Nations Commission  
on International Trade Law 

10.10.2016 
 


